THE REVERSE CHARGE MECHANISM 2012
Introductory

The reverse charge mechanism in the discharge of service tax liability is not a new concept. It has assumed more importance because of the changes introduced by the Finance Act 2012 in extending its scope to more services by shifting the tax liability from the service provider to the service receiver either in full or in part. In terms of subsection (2) of section 68 of the Finance Act 1994 the Central Government is empowered to notify the services and the persons who are liable to pay service  tax. Further according to the proviso to sub section, notification can be issued  by the Central Government specifying the services and the extent of service tax payable by the persons  mentioned  therein. Accordingly notification 30/2012 dated 20.06.2012 was issued prescribing the percentage of tax liability of service provider and service receiver. Notification 30/2012 has been further amended by notification 45/2012 dated 7th August. As a result of the above amendments more services are covered under reverse charge mechanism with full or part liability for service tax on the service receiver. An effort has been made in this article to address some of the issues arising out of the recent amendments.

Liability of the service receiver

The point of taxation under reverse charge shall be the date of payment to the service provider except in the case of associated enterprises where date of debit or the date of making the payment whichever is earlier is to be reckoned.  The basic exemption limit of Rs ten lakhs is not available to the service receiver. Therefore even if the service turnover of the service provider is below the exemption limit of Rs ten lakhs, the service receiver will have to discharge the service tax liability in specified cases, where part liability for service tax has to be discharged by him by virtue of the notification. Similarly even if the service receiver is not rendering any service, he has a service tax liability under reverse charge for the amount paid to service providers specified under notification 30 /2012 as amended by notification 45of 2012. Service to be provided is also taxable; therefore payment of advance to the service provider also attracts service tax liability. The specified services attracting reverse charge liability notified are briefly discussed below.

Services provided by Insurance agent

In the case of services provided by Insurance Agent to any person carrying on Insurance Business, the liability is to be discharged by the Insurance Company . 

Service Provided by a Goods Transport Agency

Liability is to be discharged by the specified person who pays freight to the Goods Transport Agency. Specified person includes, factory registered under the Factories Act, Society, Co operative society, Dealer of excisable goods, Body Corporate and Partnership firm. This is subject to the exemptions (provided in the Mega exemption notification 25/2012 dated 20-06-2012) for transportation of fruits, vegetables, eggs, milk, food grains or pulses, transportation in single goods carriage where the amount charged does not exceed Rs.1500 and transportation charges for a single consignee for all goods together does not exceed Rs.750. 
Sponsorship-if the sponsor is in India or outside India 

Where the Sponsor is in India, service provided by way of sponsorship to any body corporate or partnership firm located in the taxable territory, the Sponsor is liable for service tax. But if the Sponsor is abroad and the event sponsored is conducted in India, service provider in India is liable for payment of service tax applying the Place of Provision of Service Rules 2012. Sponsorship of certain sports events are exempt by notification 25/2012 dated 20-06-2012 

Arbitral tribunal, Advocates

In respect of services provided by Arbitral tribunal, individual advocate or a firm of advocates by way of legal services liability is to be discharged by the service receiver, if the service receiver is a ‘business entity having turnover’ more than Rs 10 Lakhs in the preceding financial year. Only in the case of Arbitral Tribunal and Advocate’s service the threshold exemption of 10lakhs is available if the service receiver is a business entity. Business entity is defined in section 65B(17) of the Finance Act as: “…… means any person ordinarily carrying out any activity relating to industry , commerce or any other business or profession”.

This definition makes a marked change from the definition contained in Section 65(19b) which was in force till 1.07.2012 where there was exclusion for individual. Therefore the reverse charge is applicable to individuals also who are engaged in the activity of business or commerce. Further, the Mega exemption notification 25/2012 or the Finance act does not define the term ‘turnover’ in the context of exemption of ten lakhs, whether it is service turnover or goods turnover or turnover of the business concern as a whole is not clear, one has to take a conservative view so that the client is not exposed to risks. 
Government-or-local authorities by way of support services

In respect of “Support Services” rendered by Government, the receiver is liable subject to certain exceptions. Section 65B(49) defines support services as:

"support services" means infrastructural, operational, administrative, logistic, marketing or any other support of any kind comprising functions that entities carry out in ordinary course of operations themselves but may obtain as services by outsourcing from others for any reason whatsoever and shall include advertisement and promotion, construction or works contract, renting of immovable property, security, testing and analysis”

But the above is subject to exceptions specified in sub clause (i)(ii)(iii) of clause a of the section 66D of the Finance Act which are stated below . 

• Renting of immovable property

• services by the Department of Posts by way of speed post, express parcel post, life insurance and agency    services provided to a person other than Government;

• services in relation to an aircraft or a vessel, inside or outside the precincts of a port  or an airport;

• transport of goods or passengers; or

For (i) – (iv) above liability shall be on the Government or local authority. (notifi cation 30/2012)

Service rendered by person located in a non taxable territory and received by a person in a taxable territory 

Where the service provider is outside India and the service receiver is within India the service receiver is liable to pay service tax whether the service is rendered by the foreigner at a place outside India or within India. The taxability of service received by a person from a place outside the taxable territory after 1.07.2012, entirely depends upon Place of Provision of Service Rules 2012 and the amendment introduced in Service Tax Rules by Notification 36/2012 dated 20-06-2012. First proviso to erstwhile section 66A (1) provided that “where the recipient of service is an individual and such services are received by him is otherwise than for the purpose of use in any business or commerce, the provisions of sub section shall not apply”. Absence of equivalent provisions in the new set of rules is bound to create problems to individuals who are not using the service in connection with business but pays for the service to the expatriate Eg: An NRI coming to India pays to a clearing agent for the service rendered by him in booking his un accompanied baggage through a steamer agency, it appears, he has a liability under reverse charge. Hope CBEC would clarify the position soon as it might not be the intention of law. Further in respect of payments to expatriates for technical services in India or abroad, technology transfer etc the valuation of such services were covered by Rule 7 of the valuation rule which stands deleted with effect from 1.07.2012. What is to be included or excluded in the value is going to be disputed in the days to come and valuation dispute is a costly affair as the appeal goes to Supreme Court directly from CESTAT. In the absence of any valuation rule, guidance has to be taken from section 67 of the Finance Act. Other than the contractual payment any other conditions are to be satisfied for the foreign service provider to undertake the service, money value of all such considerations/facilities are to be included in the value of taxable service, like withholding tax payment met by the service receiver, air ticket charges, charges for free accommodation etc. (Absence of equivalent provision as section 66A and the absence of valuation rule has given enough scope for litigation in this particular area).

Services provided by Directors of Companies 

With effect from 7-08-2012, “services provided by the director to the company” will be covered under the reverse charge mechanism.( for the period between 1.07.2012 and 6-08-2012 the individual Directors will be liable for service tax provided the service turnover has exceeded the threshold exemption limit in their individual case). Services provided by Managing Director or Whole Time Directors are covered by the exclusion clause of definition of service and hence not liable for service tax, but any payment made to them other than under employee employer relationship can attract service tax .In the cases of Non Executive directors / Independent directors any sum paid to them for any services are liable to tax under reverse charge. What is value on which service tax is to be paid under reverse charge? It will cover all payments made to Non Executive Directors and payments other than salary in the case of Executive Directors / Managing Director. For Valuation one has to take guidance section 67 of the Finance Act read with Service Tax Valuation Rule 2006.

Partial Reverse Charge

In all the cases discussed above the entire liability for service tax payment falls on the person who makes payment for the services. In the following cases service tax liability falls on the service receiver partially, notwithstanding the exemption available to the service provider. Eg: The taxable service turnover of the contractor is less than 10 lakhs, still the service receiver has a liability for payment of service tax to the extent of his share notified. Services received by business entity registered as body corporate
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 [For full details refer to notifi cation 30/2012 as amended by Notification 45/2012]

Whether service receiver absolved of the liability for payment of his share of service tax when the service provider makes full payment service tax?

No.

The service receiver is not absolved of the liability cast upon him by section 68(2)read with Notification 30/2012 dated 20-06-2012 even if the entire service tax liability is discharged by the service provider. The liability is distinct and separate and has to discharged accordingly. In terms of rule 4A of the Service Tax Rules read with proviso to section 68(2), the service provider’s Invoice should mention the service tax payable by him.

How the tax is to be remitted and under what code

If the service receiver has no service tax liability other than under reverse charge method, then he will have to take registration under service tax and pay service tax under “All taxable services code” - 00441089 .The invoices from 1.07.2012 need not mention the category of service –relevant part in the rule stands deleted. Cenvat Credit cannot be utilised for discharging the service tax liability under the reverse charge with effect from 1.07.2012 in view of explanation added to rule 3(4) of the CCR 2004.  But the amount of service tax paid can be availed as Cenvat credit provided the same is within the meaning of defi nition of input service as per the Cenvat Credit Rule 2004 and attributable to manufacturing activity or output service.
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